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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

    Civil Judge 

    Tezpur, Sonitpur 

 

19th April‟ 2018 

 

TITLE APPEAL NO. 9/2016 

 Sri Rana Mahajan 

 Son of (L) Narayan Mahajan 

 Resident of Ward No.3, Dhekiajuli Town  

 PO & PS- Dhekiajuli,  

 District – Sonitpur, Assam       ----- Appellant  

-Vs- 

 (1)  Sri Anukul Dutta 

       Son of (L) Abinash Dutta 

 (2)  Smt. Baby Dutta 

       Wife of Sri Anukul Dutta 

      Resident of Ward No.9, Dhekiajuli Town  

      PO & PS- Dhekiajuli,  

  District – Sonitpur, Assam          ------ Respondents  
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This appeal u/O.XLI r/w s. 96 CPC is against impugned judgment and decree 

dated 11-08-2015 passed by the learned Munsiff, Tezpur in Title Suit No.05 

of 2011, came up for final hearing on 20-03-2018. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) The defendant/appellant preferred this appeal on being aggrieved by 

the judgment and decree passed by the learned Munsiff, Tezpur wherein the 

plaintiff‟s (landlord) suit seeking eviction of the defendant (tenant) was 

allowed. 

Case Of The Plaintiff:  

2) In the suit the plaintiffs/respondents stated that they are the owners 

of the shop premises which are rented to the defendant/respondent with 

effect from 01-10-2005. A tenancy agreement was executed between the 

parties and the monthly rent was fixed for Rs.2,500/-. The original tenancy 

was made for three years and it was agreed between the parties that on 

expiry of the said period, the defendant would vacate the premises by 

delivering khas and vacant possession thereof to the plaintiff and if the 

defendant wanted to continue occupying the premises, then the tenancy 

deed would be renewed after negotiation.  

3) However, the tenancy expired on 30-09-2009 but the defendant 

continued to occupy the premises despite the plaintiff asking him to quit for 

enabling the plaintiff to carrying on their own cloth business. At the time of 
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inception of the tenancy, the defendant had deposited Rs.4,00,000/- to 

ensure due compliance of the terms and conditions of the tenancy wherein it 

was mentioned that only a sum of Rs.1,00,000/- shall be adjusted from the 

monthly rental @ Rs.1,500/- p.m. and the defendant shall pay Rs.1,000/- in 

cash against the monthly rental. From October‟2006 to October‟2009 a sum 

of Rs.55,500/- stood adjusted against the security deposit and the plaintiff 

vide letter dated 24-12-2010 asked the defendant to quit and vacate the 

premises on expiry of December‟2010 and had also returned by bank draft 

Rs.3,09,500/-. However, vide his letter dated 05-01-2011 the defendant 

refused to quit and vacate the premises. Hence, the suit was instituted 

praying for evicting the defendant/appellant from the tenanted premises and 

delivering khas and vacant possession to the plaintiffs/respondents. It was 

also prayed that the cost of the suit, arrear rental and mesne profit also be 

awarded to the plaintiff.   

Case Of The Defendant:  

4) The defendant filed the WS and challenged the case of the plaintiff. 

He claimed that one Dhritiman Nandi and Subal Saha should be made a 

party to the suit and in their absence the suit is not maintainable. It was 

also further denied that it was agreed upon the parties that the tenancy will 

expire after three years, rather conjoint reading of Clause VI and XI of the 

tenancy agreement clearly reflects that the tenancy shall continued even 

after expiry of three years. The defendant also claimed that when the 

defendant /appellant tendered the housie rent for the month of December, 

the plaintiff-respondent refused to accept the same with evil desire and 

therefore respondent was compelled to deposit the monthly house rent in 
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the Court U/s 5(4) of the Assam Urban Areas Rent Control Act (hereinafter 

referred to as „the Rent Control Act‟).  

5) The defendant /respondent further challenged that the plaintiff did 

not require the suit premises for his own use to carry on cloth business as 

the plaintiffs are not the businessmen. The plaintiff/respondents have two 

other rooms let out to Dhritiman Nandi and Subal Saha, however, the 

plaintiff/respondent has not taken any steps to obtain their premises and 

has instituted this suit with an evil intention to eject the defendant. The 

defendant/appellant also mentioned that he returned the bank draft to the 

plaintiff. Furthermore, there was no specific time frame for accepting he 

rent, as could be seen, when on 25-09-2009 the plaintiff received Rs.4,000/-  

being the house rent for the tenanted premises for four months together. 

Hence, it was prayed by the defendant that the suit be dismissed with 

compensatory cost to the defendant.   

6) Upon perusal of the pleadings of both sides my learned predecessor 

in office framed the following ISSUES in this suit: 

1. Whether the suit is maintainable? 

2. Whether the suit is bad for non-joinder of necessary parties? 

3. Whether the suit premises are bona fide required by the plaintiff?  

4. Whether the plaintiff is entitled to the decree as prayed for?  

Grounds For Appeal: 

7) Perusal of Memo of Appeal reveals that the appellant is aggrieved by 

the fact that the trial Judge failed to frame any issue in respect of arrear 

rent if any but decreed the suit for recovery of arrear rent @ Rs.1,500/- per 
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month as arrear from the month of July, August, September, November, 

December, 2011 and for the entire year of 2012, 2013, 2014 and till July, 

2015. It was further alleged that while deciding the Issue No.3, the trial 

court committed grave error of law by not following the statutory provisions 

u/s 5(c) of the Assam Urban Areas Rent Control Act, 1972. Despite the fact 

that the trial Court observed that the petitioner has no business, the trial 

Court settled the issue No.3 in favour of the plaintiff.  

8) It was further held that the trial Court has gone beyond the evidence 

and the pleadings and came to the conclusion that when the petitioner has 

no income of livelihood of his family. Furthermore, based on the wrong 

presumption and suppositions, trial Court decided the issue Nos. 1,2,3 and 4 

against the appellant /defendant. It was also alleged that while deciding the 

issue No.4, trial Court committed grave error of law and fact by going 

beyond the pleadings of the parties and evidence and the trial court 

overlooked the clause No.8 of the unregistered tenancy agreement (Ext.1) 

that the landlord is not eligible to eject the defendant provided the rent is 

tendered regularly and that a sum of Rs.4,00,000/- was kept deposited at 

the hands of the landlord as security out of which a sum of Rs.1,500/- p.m. 

will be adjusted till adjusting reached Rs.1,00,000/- and further that the 

landlord can enhance the monthly rental of the suit premises and also when 

the landlord refused to accept the lawful rent tendered to him by the tenant 

and dispute arose between them, when the defendant/tenant was 

compelled to deposit rent in the Court and therefore the has regularly 

deposited the monthly rent u/s 5(4) of the Assam Urban Areas Rent Control 

Act till date.      
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DISCUSSION, DECISION AND REASONS THEREOF: 

9) The grounds for appeal reveals that the appellant /defendant is 

specifically aggrieved by the decision of Trial Court in Issue No.3 & Issue 

No.3 on the question as to whether the Court can award arrear rent when 

no specific issue has been framed in this regard.  

Issue No.3: Whether the suit premises are bonafide required 

by the plaintiff?  

10) I have heard both sides carefully and have gone through the 

pleadings and the evidences forwarded by sides, oral and documentary. I 

have also gone through the decision of learned trial court in this issue.  

11) As could be understood from the plaint is that the plaintiff wanted 

the suit premises for opening a cloth shop and when plaintiff is examined as 

PW-1, the PW-1 has specifically mentioned that he required the suit room 

for opening a cloth business and though he was extensively cross-examined, 

the defendant side failed to show that the plaintiff No.1 does not have a 

bonafide requirement for the suit premises. Plaintiff No.2 has deposed as 

PW-2 and mentioned in her evidence in affidavit that plaintiff No.1 had a 

cloth shop previously but due to illness he had closed down the business 

and let out the business premises. However, now the plaintiff No.1 wants to 

start a new cloth business and he has the bonafide requirement of the suit 

premises which is rented out to defendant. PW-1 was extensively cross-

examined but he stood stoically by her evidence and her evidence could not 

be dislodged. Thus, it appears clear from the evidence of PW-1 and 2 that 
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has a bonafide requirement for the suit premises and he want to re-start his 

cloth business.  

12) The defendant as DW-1 claimed that the plaintiff does not have 

bonafide requirement of the suit premises and he has sold out the cloth 

business to Subol Saha and also transferred another portion of the premises 

to one Dhritiman Nandi. DW-2 deposed on behalf of the defendant and 

stated that the plaintiff has owned the shop room near the tenanted 

premises and they closed it and sold out to Subal Saha and also transferred 

another portion to one Dhritiman Nandi. However, cross-examination of DW-

2 did reveal that that the plaintiff is without a job and that there is another 

shop near the suit premises, which the defendant has rented.  

13) I have given the matter due consideration and it appears from the 

evidence that the plaintiff No.1 was running a cloth business previously 

which he had sold out as he was unwell. However, now he needs the suit 

premises to re-start the cloth business. It does appear from the evidence of 

the plaintiff that the plaintiff has sold off two rooms, however, this cannot 

be held against the plaintiff. As they are the best judge as to which room 

would be best suitable for their bonafide requirement.  Learned trial Court 

has rightly relied upon the decision of Hon‟ble Supreme Court in the case of 

Bega Begum –vs-  Abdul Ahad Khan ; AIR 1979 272 wherein it was 

held that :   

“The word reasonable requirement undoubtedly postulates 

that there must be an element of need as opposed to a 

mere desire or wish. …. The distinction between desire and 

need should doubtless be kind in mind but not so as to 
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make even the genuine need as nothing but desire as High 

Court has done in this case. It seems to us that the 

connotation of term need or requirement should not be 

artificially extended nor its language so unduly stretched or 

strained as to make it possible or extremely difficult for the 

landlord to get a decree of eviction.”   

14) Thus, in view of the above discussion, I am of the opinion that the 

trial Court has rightly has held that the plaintiff /respondent are in bonafide 

requirement of the suit premises. Hence, the decision of the trial Court 

in Issue No.3 is not interfered with and is upheld.  

Issue No. 4: Whether the plaintiff entitled to the decree as 

prayed for?  

15) Appellant has preferred this appeal also citing that no issue was 

settled as to arrear rent. While discussing Issue No.4, trial Court has gone 

ahead and awarded the arrear rent to the plaintiff/respondent which against 

the established principle of law.  

16) I have gone through the plaint and the prayer part wherein one of 

the prayer of the plaintiff was for, “…Any other relief / reliefs including the 

arrear rent and mesne profit may also be awarded in favour of the plaintiff.” 

So, the question that arose is whether the trial Court was wrong in awarding 

decree in the suit for arrear rent even though a specific issue in this regard 

was not settled. Time and again it has been held by the superior Courts that 

both the parties known what issue between them and had led evidence in 

this regard not settling the issue on this specific point will not prevent the 



 

Page 9 of 11 

Court from passing a judicious decision on that particular issue. Perusal of 

the WS reveals that the defendant/appellant was not under any due or 

confusion that the plaintiff has asked for arrear rent also and therefore in 

the WS the defendant mentioned that he has been paying the rent in the 

Court and furthermore, the security deposit is pending with the plaintiff 

which can be adjusted against any rent due. During evidence also the 

defendant/appellant has led evidence to prove that he has not defaulted any 

payment of rent and that no arrear rent is pending against him. Hence, it is 

clear that both the parties contested the suit with the full knowledge that 

the plaintiff is also asking for arrear rent and even though a specific issue on 

arrear rent was not settled by the Court but the Court was right in deciding 

the same in Issue No.4.  

17) I have gone through the materials on record and it reveals that one 

of the terms and conditions in the unregistered tenancy agreement was that 

out of the security amount of Rs.4,00,000/-, Rs.1,00,000/- was to be 

adjusted from the monthly rental @ Rs.1,500/- from the month and 

remaining rent Rs.1000/- shall be paid in cash by the tenant. Evidence 

reveal from Oct‟2006 to Oct‟2009 Rs.55,500/- stood adjusted against the 

security deposited. The plaintiff adjusted further monthly rent from 

Nov‟2009 to December‟2010 as allowed by the agreement between them. 

Vide his letter dated 24-02-2010 the plaintiff returned Rs.3,00,500/- as bank 

draft to the defendant asking him to quit and vacate the premises on 

expired of December‟2010. However, vide his letter dated 05-01-11 the 

defendant refused to quit and vacate & also returned the cheque. Thus, 
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what now has to be seen is that the defendant has paid rent since 

January/11 to the plaintiff or not?  

18) Though the defendant claimed that he deposited rent in the Court as 

required by the Assam Urban Areas Rent Control Act, however, the 

defendant has led no evidence to prove the same and rather it was the 

plaintiff as PW-1 who exhibited same some of the rent deposit cases. Ld. 

Trial Court has extensively examined all those rent deposit cases and has 

rightly come to the conclusion that the defendant has deposited Rs.1,000/- 

pm for the month of January to May and October‟2011 and stating that the 

remaining Rs.5,000/- shall be adjusted from the security deposited by the 

defendant. However, as discussed earlier, the plaintiff definitely cannot 

adjust Rs.1,500/- from the security deposit as that was not the spirit of the 

rent agreement executed by the parties and furthermore, the plaintiff had 

vide his letter dated 24-12-2010 had tried to return Rs.3,00,500/- to the 

defendant asking him to quit and vacate the premises. Thus, from all the 

above discussion and evidence forwarded, it is clear that the plaint is 

entitled to recover arrear rent @ Rs.1,500/- p.m. from the months of June – 

September, November and December/2011 and @ Rs.1,500/- pm. The 

plaintiff is also entitled to recover arrear rent @ Rs.2,500/- p.m. from 2012 

onwards.  

19) In view of the above discussion it is held that the ld. Trial Court was 

right in awarding the plaintiff /respondent arrear rent along with other reliefs 

as sought. Hence, decision in Issue No.4 is not interfered with.  
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20) In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned judgment and Decree, dated 11-08-

2015, passed by the learned Munsiff, No.1, Tezpur, in Title Suit No.05 of 

2011. Hence, the appeal is dismissed and the Judgment and Decree 

dated 11-08-2015, is upheld. Parties will bear their own costs.  

Prepare a decree accordingly. 

The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

Given under my hand & seal of the Court on the 19th April‟ 2018. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge  

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me: 

 

(J. K Muru) 

Steno.     


